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What the New Section 199(A) Proposed Regulations 
May Mean For You

As the Tax 
Cuts and Jobs 
Act (“TCJA”) 
moved through 
Congress in late 
2017, it became 
clear that C cor-
porations were 
about to realize 

a significant tax 
reduction.  In reaction to this de-
velopment, many individual clients 
who operate through partnerships 
or S Corporations began to wonder 
whether they should incorporate 
their business or whether they 
should revoke their “S” election.
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After a substantial amount of 
grumbling from the closely-held 
business community, Congress 
decided to add a new deduction to 
the TCJA – Section 199A. This was 
intended to benefit the individual 
owners of (Pass Through Entities) 
PTEs for taxable years beginning 
after 2017 and before 2026.

In general, under new Section 
199A of the Code, a non-corporate 
taxpayer is allowed a deduction 
equal to 20% of the taxpayer’s 
qualified business income (“QBI”) 
with respect to a qualified trade or 
business (“QTB”).

A QTB includes any trade or busi-
ness other than a “specified service 
trade or business” and other trade 
or business of rendering services as 
an employee.  

An SSTB includes, among oth-
er things, any trade or business 
involving the performance of 
services in the fields of health, 
law, accounting, actuarial science, 
performing arts, consulting, athlet-
ics, financial services, brokerage 
services, or any trade or business 
where the principal asset of such 
trade or business is the reputa-
tion or skill of one or more of its 
employees.  Petroleum marketers 
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would not be considered a SSTB 
and would therefore generally qual-
ify to receive the 20% deduction.

However, the section 199(a) 20% 
deduction does have certain limita-
tions.  The amount of the Section 
199A deduction may not exceed 
the greater of:

• 50% of the W-2 wages with 
respect to the QTB that are 
allocable to QBI, or 

• 25% of such W-2 wages, plus 
2.50% of the “unadjusted ba-
sis” (“UB”) of all depreciable 
tangible property held by the 
QTB at the close of the taxable 
year, which is used at any point 
in the year in the production of 
QBI, and the depreciable period 
for which has not ended before 
the close of the taxable year 
(“qualified property”).

Prior to the issuance of the men-
tioned proposed regulations, there 
were many questions on how 
to practically apply these rules.  
Would taxpayers want to move 
salary from one entity to another in 
order to maximize the deduction?  
Should they restructure entities 
to avoid limitations of the 199(a) 
deduction?   What constitutes a 
“trade or business” for purposes 
of this rule?  Would taxpayers be 
allowed to group together separate 
but related businesses for purposes 
of determining the deduction?   
On August 16, 2018, the IRS issued 
approximately 200 pages of pro-
posed regulations (PR) to address 
these concerns.  

In recognition of the fact that it 
is not uncommon, for legal or 
other bona fide non-tax reasons 
(for example, to limit exposure to 

liability), for taxpayers to segregate 
rental properties from operating 
businesses, the PR extended the 
definition of “trade or business” 
for purposes of Section 199A by 
including the rental of tangible 
property to a related trade or busi-
ness which may not have otherwise 
satisfy the general definition of 
“trade or business” adopted by the 
PR. 

Additionally, the PR permitted 
aggregation of certain trade or 
businesses for purposes of apply-
ing Section 199(a).  Specifically, 
taxpayers are allowed to aggregate 
trades or businesses for purposes of 
applying the “W-2 wage” and “UB 
of qualified property” limitations 
(described above) and potentially 
maximizing the deduction under 
Section 199A.

Aggregation is not required but can 
be elected at the individual level 
only if the shareholder can meet 
certain requirements below:

• Each “trade or business” must 
itself be a trade or business for 
purposes of Section 199A. 

• The same person, or group of 
persons, must directly or indi-
rectly, own a majority interest 
in each of the businesses to be 
aggregated for the majority of 
the taxable year in which the 
items attributable to each trade 
or business are included in 
income.  

• None of the aggregated trades 
or businesses can be an SSTB 
as discussed above. 

• Individuals must establish that 
the trades or businesses to be 

aggregated meet at least two 
of the following three factors, 
which demonstrate that the busi-
nesses are in fact part of a larger, 
integrated trade or business: 

 
 o   The businesses provide
       products and services
        that are the same or they
       provide products and 
       services that are 
       customarily provided
       together (for example, a
       gas station and a car 
       wash); 

 o   The businesses share 
      facilities or share 
      significant centralized 
      business elements (for 
      example, common 
      personnel, accounting, 
      legal, purchasing, human
      resources, or information
      technology resources); or 

 o   The businesses are 
      operated in coordination
      with, or reliance on, other
      businesses in the 
      aggregated group.  

As mentioned above, upon meeting 
these requirements, an election may 
be made at the individual level to 
aggregate commonly owned trade 
or businesses for purposes of de-
termining potential limitations of 
the Section 199(a) deduction. The 
new PR’s were certainly welcomed 
and in most cases, we believe this 
election will prove to be very benefi-
cial for owners of PTE’s.  However, 
prior to making this election careful 
consideration of other factors out-
side the scope of this article should 
be considered.   

Feel free to contact a UHY advisor 
at 586-254-1040 for more informa-
tion. 


