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SECURE Act (not an exhaustive list)

• Pooled Employer Plans

• Long term, Part-time Employee Eligibility for 401(k)

• Withdrawals for Birth and Adoption Expenses

• Lifetime Income Disclosures for Defined Contribution Plans

• Plans adopted by Tax Return Due Date treated as effective as of Close of 

Plan Year

• Increase in Certain Penalties
− Up to $150,000 for late From 5500

LAW CHANGES AND GUIDANCE
2020-2021
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CARES Act Changes
• Required Minimum Distribution Waivable for 2020

• Coronavirus-related Distributions

• Coronavirus-related Participant Loans

• Delay of Loan Repayments

• Changed definition of Qualified Medical Expenses
− Over the Counter Medicines
− Menstruation Related Products

LAW CHANGES AND GUIDANCE
2020-2021
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Consolidated Appropriations Act of 2021
• Health and Dependent Care Flexible Spending Accounts flexibility

• Extended Employer Education Assistance Program to 2026

• No Surprises [Medical Billing] Act
− Health Plan Price Transparency
− Maintenance of Price Comparison Tool
− Removing gag clauses on price and quality information
− Adding Fee Disclosure Obligations for Brokers and Consultant to 

Health plans

• Disaster Related Relief 
− Available for Connecticut residents impacted by Tropical Storm Isaias

LAW CHANGES AND GUIDANCE
2020-2021
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IRS Guidance

• Final Regulations:
− Application of Employer Shared Responsibility Payments to Health 

Reimbursement Arrangements integrated with Group Health Plans
− Qualified Plan Loan Offsets
− Deduction of Qualified Transportation Fringe Benefits
− Hardship Withdrawals from 401(k) Plans
− Excess Compensation Paid by Tax Exempt Organizations (§4960)

• IRS Rulings
− Notice 2020-42 as extended by Notice 2021-03 –temporary relief from 

physical presence requirement through June 30, 2021
− Rev. Rul. 2020-24 guidance on withholding and reporting payments 

made to state unclaimed property fund 
− Notice 2020-86 re changes to Safe Harbor Plans

LAW CHANGES AND GUIDANCE
2020-2021
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DOL Guidance
• Final Regulations

− Proxy voting by Fiduciaries
− Investment Duties of Fiduciaries
− Registration Requirements for Pooled Plan Providers
− ACA Grandfathered Plan Rule (joint with Treasury & HHS)

• Class Prohibited Transaction Exemption 2020-02 re provision of 
Investment Advice—May be delayed or reviewed due to hold on 
regulatory projects.

• Missing Participant
− Best Practices
− Compliance Assistance Relief No. 2021-01
− Field Assistance Bulletin No. 2021-01

LAW CHANGES AND GUIDANCE
2020-2021
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Intel Corporation Investment Policy Committee et al v. Sulyma, 
589 U.S. _______ (2020), 140 S. Ct. 768, 206 L.Ed.2d 103 
(2020)
• Actual Knowledge means “actual knowledge”

Rutledge v. Pharmaceutical Care Management Association
(Decided December 10, 2020)
• State regulation of pharmaceutical benefit managers not preempted by 

ERISA

U.S. SUPREME COURT CASES
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• Cares Act Corona Virus Related Distributions

• Cares Act Loan Payment Suspensions

• Long-Term Part-Time Employees

• Safe Harbor 401(k) Plans

• Required Minimum Distributions

• Partial Plan Termination Rules
• Impact of Intel Corporation Investment Policy Committee et 

al v. Sulyma, 589 U.S. _______ (2020), 140 S. Ct. 768, 206 
L.Ed.2d 103 (2020) on plan operations

FOCUS OF TODAY’S PRESENTATION
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CARES ACT DISTRIBUTIONS

If provision added to a 401(k)/403(b) Plan, “Qualifying 
Individuals” eligible to withdraw up to $100,000.
Qualifying Individual means:
You were diagnosed with COVID-19 using a CDC approved test. You were diagnosed, or whose spouse or 
dependent is diagnosed, with the virus SARS-CoV-2 or the coronavirus disease 2019 (collectively, “COVID-19”) 
by a test approved by the Centers for Disease Control and Prevention (including a test authorized under the 
Federal Food, Drug, and Cosmetic Act); with COVID-19 using a CDC approved test.
You have experienced adverse financial consequences as a result of the individual, the individual’s spouse, or 
a member of the individual’s household (that is, someone who shares the individual’s principal residence):  

• You have been quarantined;
• You have been furloughed or laid off;
• You have experienced a reduction in work hours;
• You have experienced a loss of wages due to the unavailability of childcare services;
• You have had to close or reduce operating hours of a business that you own or manage; 
• You have had a job offer rescinded or start date for a job delayed due to COVID-19.
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CARES ACT DISTRIBUTIONS

Tax Benefits of these distributions include:

• Report income over 3 years
• Ability to recontribute within 3 years (and recover taxes paid)
• No 10% penalty tax for those under 59½ 
Who was Responsible for Verifying Eligibility?

• The Plan Administrator was permitted to rely on the 
Participant’s self-certification that he or she qualified for the 
distribution. 

• As opposed to hardship distributions where the Plan 
Administrator must obtain and retain “proof” of the hardship.
− [It is possible to rely on self-certification for hardship distributions but 

the requirements are onerous, impractical and therefore widely used.]
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CARES ACT DISTRIBUTIONS

Example: Director of HR signs off on CFO’s CARES Act 
Distribution after the CFO Self-Certified that he met the criteria.  
He withdrew $100,000.  In a conversation between the CPA 
Auditor and the Director of HR it was communicated that the 
CFO was never sick; never had to quarantine; is single; has no 
kids; and never had a reduction in work.  In short, as far as the 
Director of HR knows, the CFO never qualified.  “But it’s not an 
issue because he can self-certify.”  Or is it an issue?
There is one admittedly small hurdle:  The Plan Administrator 
cannot have “actual knowledge to the contrary.”

• However, the CFO may have had a job offer  rescinded and 
obviously kept it a secret…

• Can the Plan Administrator ever really know? 
https://www.irs.gov/newsroom/coronavirus-related-relief-for-retirement-plans-and-
iras-questions-and-answers
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CARES ACT DISTRIBUTIONS

Important Clarification:  CARES Affect on 401(k)/403(b) plans 
was to provide easy access to a distribution under the Plan.
• “Regular Rules” much more restrictive.
• Tax treatment of the distribution has nothing to do with the Plan. 
• For Example, no special 1099 Codes for CARES Act Distributions.
Participant is responsible for proper tax treatment on their 1040
Related: Any taxable distribution to a “qualifying individual” is eligible 
for the same special tax treatment, regardless of the plan provision  
providing access to the funds.

• E.g., even if the Plan did not adopt the CARES Act Distribution 
Provisions and the Participant took a hardship distribution.

• i.e., including distributions from IRA’s.
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CARES ACT LOAN PAYMENT 
SUSPENSIONS

Participants had the option of electing to delay their loan 
payments that were due during 2020 for 12 months (if the Plan 
adopted the provision).

• i.e., the loan payments due in May 2020 can be paid in May 
2021 is literally what it says with future payments being 
“adjusted”

• The normal 5 year limit on loans is extended for a full 12 
months.

Rule was widely read to mean that those payments due in 
January 2021 and forward were NOT suspended/delayed.

• As such, loan payments should have resumed in January 2021 
(you should confirm!).
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CARES ACT LOAN PAYMENT 
SUSPENSIONS

Taken literally, this reamortization could be quite complicated.

• i.e., May 2020 payment due May 2021, etc.

IRS Notice 2020-50 permits a simple “safe harbor” permitting the 
1/1/2021 outstanding balance (including interest accrued during 
suspension) to be reamortized over the unexpired portion of the 5 
year term plus an additional 12 months.
Based on the safe-harbor method, payments can only decrease:

• The suspension period is less than 12 months; and
• The repayment period is extended by 12 months.
• Example in IRS Notice 2020-50 shows a reduction in payments.
• Recordkeepers made these changes unilaterally based on formulas.

− Lower payments are almost always welcomed by Participants.
− But not always…15



CARES ACT LOAN PAYMENT 
SUSPENSIONS

Many large national providers (including TIAA CREF) could not 
accommodate the safe harbor on their systems.
Their interpretation of the law is that the suspension should last 
for a full 12 months (i.e., no payments between a May 2020 
election and May 2021).

• Note that under the IRS safe harbor, a deferral election on 
December 1st results in a one-month suspension.

The IRS concedes in Notice 2020-50 “that there may be  
additional reasonable, if more complex, ways to administer” the 
suspension.
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LONG-TERM-PART-TIME EMPLOYEES 
(LTPT EMPLOYEES)

These rules are very significant and will have a tremendous 
impact on plan design and administration.
401(k) Plan minimum service requirements cannot prevent 
participation of an employee in the payroll deduction 
contribution portion of the Plan if that employee is credited 
with 500 hours of service in at least 3 years.
• Plans using “1,000 hours in first 12 months” are the primary target.
• Normal age requirement still applies
For the vast majority of Plans, it would work like this:

• Year 1 = First 12 months of employment (e.g. 2/17/2021-2/17/2022)
• Year 2 = calendar 2022 (first 6 weeks of 2022 are double counted)
• Year 3 = 2023 
• Eligibility = 1/1/2024 (if 500 hours in Years 1, 2 and 3).
Service pre-2021 ignored (PY Begin in 2024 is earliest!).17



LONG-TERM-PART-TIME EMPLOYEES 
(LTPT EMPLOYEES)

The mandatory eligibility can be limited to just payroll deduction 
contributions.

• They are excluded for all nondiscrimination testing (ADP 
Testing, coverage testing, top-heavy rules)

• They would count towards the audit requirement

What about excluded classes of employees?

• Union Employees can be ignored when applying these rules.
• With respect to other excluded classes, it’s not yet clear.

− Per diem employees and interns are the most common examples we 
see of excluded classes.

− Note that class-exclusions cannot reference how much an employee 
works (e.g., excluding “part-time employees” would not be a “back-
door” solution to the problem).18



LONG-TERM-PART-TIME EMPLOYEES 
(LTPT EMPLOYEES)

How will LTPT Employees become vested in any Employer 
Contributions, either as an LTPT or if they become a “full Participant”?
This represents a huge problem (I do think this is the right word).

• Each year in which an “LTPT Employee” works 500 hours must 
count as a vesting year.
− Including years before 1/1/2021!

• And the 500 hours of service threshold for LTPT Employees is 
permanent.  That is if an LTPT Employee later becomes a full-time 
employee, they continue to accrue vesting based on 500 hours.

• That means 2 sets of vesting rules for different groups of 
employees.

• Essentially unworkable (not to mention unfair to the “always full-
time” employee).  Trade groups are lobbying!
− American Retirement Association (includes ASPPA) 11/2/2020 letter does an excellent job 

highlighting the complexities19



HOW TO AVOID THE LTPT EMPLOYEE 
RULES

Switch to elapsed time for initial eligibility for purposes of 
payroll deduction contributions.

• Employer Contributions can still be subject to the 12 months / 
1,000 hour rule.

• Why wouldn’t an Employer do this?
− The primary reason is concerns regarding top-heavy rules
 Disproportionately affects small, closely held/family run businesses (i.e., not 

large audited plans) 
− Another important consideration is the audit requirement.

For vesting purposes, reduce Hours of Service from 1,000 to 500
But don’t do anything yet – wait for additional guidance
Thankfully, 403(b) plans are not subject to these rules

• Yes, eligibility is immediate, but the “20 hour a week” 
exclusion could have been affected by these rules.20



401(k) plans may adopt a safe harbor design using either a 
matching formula or a 3% non-elective contribution formula to 
avoid certain nondiscrimination testing. 
Prior to the SECURE Act, safe harbor Section 401(k) plans were 
required to meet certain annual notice requirements 
regardless of whether they relied on matching or nonelective 
contributions to satisfy the safe harbor requirement. 

• Notice is required between 90 and 30 days prior to the 
beginning of the plan year to which the safe harbor applied

• A different notice applied depending on which SH being 
used: matching or nonelective contribution

SH design generally required to be adopted before the 
beginning of the plan year 

SAFE HARBOR 401(K) PLANS

© 2021 Pullman & Comley LLC
21



SECURE Act Eliminates Notice Requirement for Nonelective 
Contribution Design

Section 103(a) of the SECURE Act eliminates the annual safe 
harbor notice requirement for safe harbor plans that make 
nonelective contribution
• Effective for plan years beginning after December 31, 2019
• Not applicable to plans that also make matching contributions and want 

to rely on the “traditional” ACP safe harbor under Code § 401(m)(11) for 
those contributions **

SAFE HARBOR 401(K) PLANS

© 2021 Pullman & Comley LLC
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SECURE Act permits mid-year plan changes to safe harbor 
plans.

Section 103(b) of the SECURE Act also extended the deadline 
for Section 401(k) plan sponsors to adopt a nonelective 
contribution safe harbor design.

• 30 days before the end of the plan year, so long as no safe harbor 
matching contributions have been made; and 

• Any time before the close of the following plan year
− Provided  the plan sponsor makes a 4% nonelective contribution 

rather than a 3% nonelective contribution

SAFE HARBOR 401(K) PLANS

© 2021 Pullman & Comley LLC
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SECURE Act eases administrative burdens and reduces 
distribution costs

Reduced distribution costs by eliminating the notice requirement
Reduced administrative burden by saving time from tracking delivery 
method and timing of delivery
Increased flexibility for the adoption of safe harbor provisions and 
reduced risk of compliance failure since plan sponsors can 
retroactively amend their plans to become nonelective contribution 
safe harbor plans.

• Opportunity #1 – by December 1
• Opportunity #2 – by last day of the following plan year (but at a 

cost of the 4% contribution)

SAFE HARBOR 401(K) PLANS

© 2021 Pullman & Comley LLC
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Three Law Changes to the Required Minimum Distribution 
Rules

• The Secure Act

• The Cares Act

• IRS Regulations Modifying Mortality Tables for Determining 
RMDs

REQUIRED MINIMUM DISTRIBUTIONS

© 2021 Pullman & Comley LLC
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Age triggering RMD is 72 effective January 1, 2020
• 5% or greater owners do not need to start RMD until April 1 following 

the year they turn 72
• Terminated employees with account balances do not need to start RMD 

until April 1 following year they turn 72
• Non-5% or greater owners who are active employees do not need to 

start RMD until April 1 following the later of  year turn 72 or year of 
retirement

RMD rules for Defined Benefit Plans remain unchanged except 
for age 72 requirement

RMD—SECURE ACT

© 2021 Pullman & Comley LLC
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Rules apply to defined contribution, 403(b), governmental 
457(b) plans, traditional IRAs, rollover IRAs and Roth IRAs
RMD rules during lifetime of participant remain the same
RMD rules when participant dies are different for participants 
who die after December 31, 2019 (January 1, 2022 for 
governmental plans)
• A 10 year rule replaces the 5 year rule

• The 10 year rule applies to all designated beneficiaries unless they are an 
“eligible designated beneficiary”

• The operation of the new rule is the same whether the Participant dies 
before commencing benefit payments or while receiving them

RMD—SECURE ACT DC PLANS

© 2021 Pullman & Comley LLC
27



Eligible Designated Beneficiaries
• Participant’s surviving spouse

• Participant’s minor child

• A disabled person (i.e. a person unable to engage in any substantial 
gainful activity due to a medically determinable physical or mental 
impairment)

• A chronically ill individual (i.e. a person who cannot perform (without 
substantial assistance) at least two activities of daily living, such as 
bathing, dressing, or toileting) whose period of inability to so perform 
has been certified as indefinite and expected to be lengthy

• An individual who is not more than 10 years younger than the deceased 
participant

RMD—SECURE ACT DC PLANS

© 2021 Pullman & Comley LLC
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Distributions to Eligible Designated Beneficiaries generally are 
payable over the life or life expectancy of the beneficiary
• Distributions must commence no later than one year after the death of 

the participant

• Presumably, if Plan so provides, an eligible designated beneficiary will be 
able to chose between life time distribution and distribution over 10 
year period

Exceptions to Life Expectancy Rule
• Minor Children

− When reach age of majority remaining balance must be fully 
distributed over 10 year period

RMD—SECURE ACT DC PLANS

© 2021 Pullman & Comley LLC
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Exception to Life Expectancy Rule
• If Eligible Designated Beneficiary dies before the account is fully 

distributed, the balance of the account must be distributed over 10 
years

Special Rules for Multi-beneficiary Trusts
• Trust has one or more beneficiaries 

• At least one of the beneficiaries is  a disabled or chronically ill eligible 
designated beneficiary

• Trust may provide that immediately upon the death of the participant 
the trust is divided into separate trusts for each beneficiary

• Trust may provide that payments only go to “special needs” beneficiary 
for the life of the “special needs” beneficiary with balance if any going to 
the remaining 

RMD—SECURE ACT DC PLANS

© 2021 Pullman & Comley LLC
30



Special Rules for Multi-beneficiary Trusts (cont’d)
• Where Trust Immediately Divided at Death

− Distributions to trust for benefit of special needs beneficiary are 
payable over the life of the beneficiary

− Distributions for remaining beneficiaries must be made within 10 
years following death of participant

• Where Trust provides for Special Needs Beneficiary First
− Distributions to Trust are payable over the life of the special needs 

beneficiary
− Upon death of special needs beneficiary any remaining balance must 

be paid out within 10 years following the death of the special needs 
beneficiary

RMD—SECURE ACT DC PLANS

© 2021 Pullman & Comley LLC
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CARES Act Waived Requirement to Take RMDs in 2020
Rules for participants whose Required Beginning Date is April 
1, 2021
• 5% or greater owners who turned 72 in 2020
• Participants who retired in 2020 who were age 72 or older
• The first dollars distributed from the plan will satisfy the RMD 

requirements for 2021
− Such amounts are taxable and may not be rolled to an IRA

• Any amounts distributed in excess of the RMD required for 2021 may be 
rolled to an IRA

Amendments must reflect operation of plan in 2020 re RMD

RMD—CARES ACT

© 2021 Pullman & Comley LLC
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The modified tables are applicable to RMDs for distributions 
years starting in 2022
• Distributions Years are the years to which the RMD relates and not 

necessarily the year in which the RMD is distributed

• e.g. A terminated participant who turns 72 in 2021 will have a required 
beginning date of April 1, 2022.  The RMD due by April 1, 2022 is subject 
to the current tables.  The one due by the end of 2022 is subject to the 
new tables.

• The new tables should produce smaller RMDs than the current tables 

RMD—MODIFIED TABLES

© 2021 Pullman & Comley LLC
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Modified Tables Transition Rules
• The Regulation contains transition rules for participants who die before 

January 1, 2022

• The transition rule requires a life expectancy reset

• The transitions rule is triggered by the following situations:
− The participants dies with a non-spousal eligible designated 

beneficiary so that the applicable distribution period is determined 
based on the remaining life expectancy of the eligible designated 
beneficiary for the calendar year following the calendar year of the 
employee's death

− the participant, who is younger than the eligible designated 
beneficiary, dies after the required beginning date so that the 
applicable distribution period is determined based on the remaining 
life expectancy of the participant for the year of the participant’s 
death

RMD—MODIFIED TABLES

© 2021 Pullman & Comley LLC
34



Modified Tables Transition Rules--Examples
A participant died at age 80 in 2019.  His designated beneficiary, his 
sister, was 75 years old in 2019 and continues to be alive until at least 
2022.

• For 2020, the distribution period that applies for the beneficiary is 12.7 
years (the period applicable for a 76-year-old under the Single Life Table 
in formerly applicable § 1.401(a)(9)-9), and for 2021, it is 11.7 years (the 
original distribution period, reduced by 1 year).

• For 2022, taking into account the life expectancy tables under the 
modified tables and applying the transition rule, the applicable 
distribution period would be 12.1 years (the 14.1-year life expectancy for 
a 76-year-old under the Single Life Table in the modified tables, reduced 
by 2 years).

RMD—MODIFIED TABLES

© 2021 Pullman & Comley LLC
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Modified Tables Transition Rules—Examples
A participant’s sole beneficiary is the participant’s surviving spouse and 
the spouse dies before January 1, 2022.  The participant died before 
2020.

• the distribution period that applies for the spouse's beneficiary is equal 
to the single life expectancy for the spouse calculated for the calendar 
year of the spouse's death, reduced by 1 for each subsequent year 
(assuming the spouse’s beneficiary is an eligible designated beneficiary). 

• Under the transition rule, the initial life expectancy used to determine 
the distribution period is reset by using the new Single Life Table for the 
age of the spouse in the calendar year of the spouse's death. For 
distribution calendar years beginning on or after January 1, 2022, the 
distribution period is determined by reducing that initial life expectancy 
by 1 for each year subsequent to the year for which it was initially set. 

RMD—MODIFIED TABLES

© 2021 Pullman & Comley LLC
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Why focus on Partial Plan termination?
• Current economic environment makes this particularly relevant for large 

and small retirement plans that have a vesting schedule

Significance of Partial Plan Termination:
• Automatically occurs when a “significant percentage” of eligible 

employees are excluded from coverage
• All “affected employees” must be 100% vested in their account balances 

or accrued benefits  

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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Type of Plans that are Affected:

• Retirement Plans subject to Section 411(d) of the Internal 
Revenue Code  VESTING 

• E.g., 401(k) plans, profit sharing plans, defined benefit pension plans

• Does not apply to:
• 403(b) plans
• SIMPLE Plan or other plans that already provide for full vesting 

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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The Triggering Events:
The exclusion of a “significant percentage” of eligible 
employees from the plan’s coverage due to employer action
Example:
• Layoffs
• Indefinite, long-term furloughs
• Plan amendment that excludes groups of otherwise eligible employees 

− E.g., DB Plans:  the reduction of future accruals that could lead to 
reversion of assets to the employer

• Closing or sale of portion of the business (e.g., division, subsidiary, plant)

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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The “significant percentage” factor

IRS looks at the facts and circumstances

A partial termination is presumed to occur if:
• The “turnover rate” of “active” eligible employees is 20% or more, then 

the IRS presumes that a partial plan termination has occurred

• The “turnover rate” is based on the turnover during the “applicable 
period”

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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Calculating the “Turnover Rate”

• Step 1:  Determine the “applicable period” 
− Default is the plan year, but exceptions may apply

• Step 2:  Divide the number of participants who had an “employer-
initiated severance” or other exclusion from coverage during the 
applicable period by the sum of
− The number of participants at the beginning of the period (plan year), 

and 
− The number of new participants during the period 

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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The “Turnover Rate” Analysis

• An “employer-initiated severance” means an involuntary termination of 
employment

• Terminations due to death, disability, retirement, or other voluntary 
reasons are disregarded

• No exclusion for “good cause” terminations
• Count vested and unvested participants
• Burden of proof is on the employer to prove that a termination was not 

“employer-initiated”

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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The “Turnover Rate” Analysis

If the turnover rate is 20% or more, a partial termination is 
presumed to have occurred.
• But, depends on the facts and circumstances

− For instance, a 20% turnover rate that is routine for the employer 
would not trigger a partial termination

− Some courts have found a partial termination where the turnover rate 
is less than 20%

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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So there has been a Partial Plan Termination – Now What?
Each “affected employee” must be 100% vested in all 
employer contributions regardless of vesting schedule
The “affected employees” include:
• All participating employees who had a severance from employment 

during the plan year (or applicable period) in which partial termination 
occurred
− If affected employee took a distribution and forfeited benefits –

restore the forfeited amount, plus lost earnings (this may require an 
employer contribution)

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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CCA Relief
The Consolidated Appropriations Act of 2021 (CCA) provides a 
temporary rule to aid employers experiencing staffing 
reductions due to the COVID-19 Pandemic. 
• For periods beginning on March 13, 2020 and ending March 31, 2021, if 

the number of active participants in the Plan March 31, 2021 is at least 
80% of the number of active participants on March 13, 2020, the Plan 
will not be treated as having experienced a partial termination

• Also, if employees were terminated due to the pandemic and rehired in 
the same calendar year, this would also not trigger a partial termination 

PARTIAL PLAN TERMINATIONS

© 2021 Pullman & Comley LLC
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Actual Knowledge means Actual Knowledge
• Providing written disclosures is not enough to prove that the participant 

actually read and understood the disclosures being made

• “Evidence of disclosure would no doubt be relevant, as would be 
electronic records showing that the [participant] viewed the relevant 
document[s] and evidence suggesting that the [participant] took action 
in response to the information contained in them.”

INTEL CORPORATION INVESTMENT 
POLICY COMMITTEE ET AL V. SULYMA

© 2021 Pullman & Comley LLC
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• Each participant notice requirement creates an opportunity for 
recipients to affirmatively acknowledge:
− receipt of the notice, 
− comprehension of the notice, and
− their affirmative duty to review the disclosure referenced in the 

notice.

• When accessing an electronic disclosure, mechanisms can be added 
requiring the recipient to specifically acknowledge review of the 
disclosure and comprehension of the information conveyed in the 
disclosure. 

• Plan sponsors should confer with service providers and plan counsel 
about ways to adapt their disclosure procedures to establish “actual 
knowledge”

INTEL CORPORATION INVESTMENT 
POLICY COMMITTEE ET AL V. SULYMA

© 2021 Pullman & Comley LLC
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SECURE ACT

• Increases the cap on payroll contributions from 10-15% for 
automatic-enrollment safe harbor plans 

• Allows part-time employees to participate in 401k plans (except 
collectively bargained plans).  Eligibility testing on part-time 
employees once eligible.

• Allows in-service withdrawals for childbirth and adoption expenses
• Changes to required minimum distributions (RMDs)
• Modifies filing penalties to $250 per day, not to exceed $150,000
• Allows employers of all sizes to join together to create more 

affordable defined contribution plans through an "open" multiple-
employer plan referred to as pooled employer plan (PEP) 
administered by a "pooled plan provider" (PEP)

48



CARES ACT

Plan may have voluntarily adopted these CARES Act provisions…
Allow coronavirus-related distribution (CRD) of up to $100,000 
• The plan administrator may rely on an employee's 

certification that the employee satisfies the conditions for a 
coronavirus-related distribution.

Allow participants to borrow up to $100,000 from qualified 
plans -- an increase from $50,000 -- for loans made from March 
27, 2020 through September 22, 2020.
Allow suspension of loan payment due March 27, 2020 through 
December 31, 2020 for up to one year.
Allow suspension of 2020 required minimum distributions. 

49



2021 AUDIT SEASON CHALLENGES

• Remote auditing
• Documentation from clients
• Staffing requirements and client personnel issues that may be 

affected by the Pandemic
• Evaluating the effect of employee layoffs and furloughs on 

the Plan, including partial plan terminations
• IRS FAQs regarding Partial Plan Termination
• https://www.irs.gov/retirement-plans/retirement-plan-faqs-regarding-partial-plan-termination

• Evaluating the completeness of financial statements and 
adequacy of disclosures related to the pandemic

• CARES Act provisions should be disclosed if the activity was 
significant

50
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CARES ACT – AUDIT IMPACT

Distributions:

• During planning discussions with plan sponsors if these $100,000 distributions 
were allowed

• If the plan allowed these distributions, you may need to expand the sample 
size (self-certification)

• If the participant elects to repay, they can do so over 3 years as rollover 
contributions

• Participants under age 59 ½ can withdraw up to $100,000 in the aggregate 
from specified qualified retirement plans and IRAs during 2020 without a 10% 
early withdrawal additional federal tax, if the individual meets coronavirus-
related eligibility requirements.

• The 20% mandatory federal income tax withholding is waived for CRDs from 
qualified retirement plans.

• The various record keepers will process these payments differently, so you will 
need to plan the test work around the new procedures

• CARES Act provisions should be disclosed if the activity was significant

51



CARES ACT – AUDIT IMPACT (CONT)

Loans:
• During planning discuss with the sponsor if these new loans were 

allowed
• The normal limitation on loans from qualified plans is the lesser of 

(1) $50,000, with an adjustment for multiple loans taken out in 
subsequent years, or (2) the greater of $10,000 or one-half of the 
present value of the retirement account (Sec. 72(p)(2)). For loans 
taken by a qualified individual between March 27, 2020, and Sept. 
22, 2020, the CARES Act increases the limitation to the lesser of 
$100,000 or 100% of the present value of the retirement account 
(CARES Act §2202(b)(1)).

• If the plan allowed these new loans, you may consider expanding 
your distribution sample (self-certification)

• For existing loans that got extended, consider performing 
additional test work if considered significant
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CARES ACT – AUDIT IMPACT (CONT)

DB funding deferrals:
• Delays the due date of all 2020 required minimum pension 

plan contributions (including quarterly installment payments) 
until January 1, 2021.

• During planning discuss with the sponsor if these payments 
were suspended.

• The contributions and related actuarial assumptions still need 
to be accrued and tested.

• Should be disclosed if the delayed payments are significant.
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QUESTIONS?

ROBERT LICKWAR
PARTNER
UHY LLP

(860) 255-0108 
rlickwar@uhy-us.com

GEORGE J. KASPER
PARTNER

PULLMAN & COMLEY

(203) 330-2119 
gkasper@pullcom.com

STACY FARBER
PRINCIPAL
UHY LLP

(860) 221-7609 
sfarber@uhy-us.com

DAVID BECK
PRINCIPAL

PASI LLC

(860) 323-8706 
dbeck@pasiusa.com
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