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SECURE ACT: PROS AND POTENTIAL PITFALLS

The Setting Every Community Up for 
Retirement Enhancement (SECURE Act), 
was officially enacted on January 1, 2020 
and is generally considered the largest 
retirement reform to impact the economy 
since the Pension Protection Act of 2006. 
The bill itself is the product of a bipartisan 
effort to make retirement savings more 
accessible for less-advantaged people. 

Considering the significance of the Act, 
there are a wide array of tax provisions 
that may impact you and your business. 
The Act had two main initiatives. The first 
was aimed at businesses/employers to 
entice companies to start new retirement 
plans or make updates to existing plans 

in order to attract more participation 
from employees. The second initiative 
was focused on individuals. The Act 
modifies some rules surrounding 
retirement to simplify how distributions 
are made and provides opportunities 
for tax benefits beyond what had 
previously been in place.

The objective of the first goal was to 
provide incentives to employers who 
took steps to increase participation in 
retirement plans by younger employees 
as well as less-advantaged employees. 
By doing this, more Boomer-aged 
people could have another source of 
retirement funds to use and younger 

generations could take advantage of 
their longer horizon before retirement 
to build a nest egg. The SECURE Act 
went about this in the following ways:

•  Extended deadline for 
adopting new plans: Previous 
deadlines to adopt new plans was 
the company’s year-end. Now 
companies have up to the due date 
of their return, including extensions 
to adopt a plan and make employer 
contributions. Salary deferrals from 
employees could start on the date 
of adoption.

•  Pooled employer plans: The act 
allows for unrelated employers to 
group together to offer retirement 
plans across businesses. This is 
especially relevant for smaller 
businesses looking to retain talent 
with more competitive benefit 
plans.

•  New tax credit: Eligible small 
employers that implement a 
qualified retirement plan can 
be eligible for an enhanced tax 
credit of up to $5,000 that can 
be claimed for up to three years. 
Previously the credit was up to 
$500 for one year.
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•  New and enhanced tax credit: 
An existing plan can be eligible for 
a new $500 tax credit for adopting 
an automatic enrollment feature for 
their plan (the $500 tax credit can 
be claimed for up to three years). 
Auto enroll features have been 
shown to increase participation 

  by employees dramatically in 
  some cases.

•  Long-term part-time worker 
participation: Employees 
working at least 500 hours for 
three consecutive years will now 
be allowed to participate in their 
employer 401(k) plan. Employers 
were previously allowed to exclude 
anyone who worked less than 
1,000 hours per year. This affected 
many less-advantaged workers, and 
women in many cases, by excluding 
them from being eligible to build 
retirement assets.

The second initiative of the SECURE Act 
was to provide benefits to retirement 
plan participants and IRA holders. The 
objective here was to delay required 
minimum distributions (RMDs), 
eliminate a confusing “half-year” 
determination, and allow for tax-
deductible IRA contributions beyond 
the age of 70½. The Act accomplished 
this by:

• Increasing the age for (RMDs): 
The previous age limit for required 
minimum distributions was 70½ 
years. The SECURE Act increases 
this age to 72. The “half-year” 
rule caused a lot of confusion to 
individuals and financial advisors 
alike. The delay in RMDs will help 
to preserve retirement assets for a 
longer period of time. People are 
living longer so their retirement funds 
must match the need to be available 
over more years.

• Provide birth and adoption 
benefits: Distributions from 
retirement accounts are always 
taxable, and in many cases are 
subject to an early withdrawal 
penalty of 10%. The SECURE Act 

provides an exception to the 10% 
penalty (for qualified retirement plans 
and IRAs) for distributions used to 
cover the costs (up to $5,000) of 
having or adopting a child.

• Longer IRA contribution limits: 
The SECURE Act repeals the age 
limit for those with earned income 
to continue to contribute to their 
IRA. The previous limit was 70½. 
With individuals working later in life, 
they now have the benefit of getting 
additional tax deductions for their 
IRA contributions.

These initiatives put in place by the 
SECURE Act provide reasons for small 
businesses to reconsider establishing 
a retirement plan. They can defer 
the cost of setting up a plan for their 
employees, attract and retain talent 
at their company, and allow their 
employees to accumulate assets for 
their retirement. 

As with most Congressional action, 
these benefits must be paid for. 
In passing the SECURE Act, the 
government made provisions to recoup 
the lost revenues by the following:

• The failure to file penalty: 
Increased to the lesser of $400 or 
100% of tax due. 

• The failure to file penalty for 
retirement plan returns (Form 
5500) increased: Increased to $105 
per day, not to exceed $50,000.

• Elimination of the stretch IRA: 
 Non-spouse beneficiaries will be 

required to take complete withdrawal 
of the account balance by the end 
of the 10th calendar year following 
the year of the owner’s death. The 
elimination of stretch IRA can create 
new complexities in existing estate 
planning.

Considering its significance, it is 
important that retirement planning 
strategies take into account the new 
provisions of the SECURE Act. While 
there are many new positive attributes, 
a comprehensive retirement planning 
strategy will also consider the potential 
for new penalties and timelines. 
The stretch IRA has long been a 
generational estate planning tool and 
the elimination of its use going forward 
will require new thinking in how best to 
pass assets to heirs.

Continued from Page 1...
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Sales tax nexus occurs when a 
business has some kind of connection 
to a state. All states have a different 
definition of nexus, but most consider 
a “physical presence” or “economic 
connection” creates nexus. Physical 
presence can mean a number of 
things, including having an office, 
employee, warehouse, or storing 
inventory. Economic nexus comes into 
play when a company has a certain 
dollar amount in sales or a certain 
number of transactions in a state.  

Since the US Supreme Court issued 
its decision in the South Dakota v. 
Wayfair, Inc. case, physical presence 
not only creates nexus, but economic 
presence creates sales tax nexus. 
Currently, more than 40 states have 
economic nexus provisions.

Prior to the Wayfair case, states 
could only enforce a tax collection 
on businesses that had a physical 
presence such as a brick-and-mortar 
location. While the physical presence 
standard still exists, nexus laws have 
expanded to include a sales tax 
obligation based on a certain level 
of economic activity within the state, 
including sales revenue, transaction 
volume, or a combination of both. 
Like many sales tax laws, economic 
nexus criteria vary by state and by 
the type of tax.

What does this mean to 
online sellers?

Before the Wayfair case, marketplace 
sellers were not required to collect 
sales and use tax in states where they 
had no physical presence. Wayfair 
opened the way for various states 
to impose a duty to collect sales and 
use tax on out of state vendors with 
economic nexus. This includes venders 
that have direct sales and those that 
are marketplace facilitators.

A large fraction of sales is made 
by Amazon and eBay which are 
considered marketplace facilitators. 
Marketplace facilitators argue that 
they are not obligated to collect tax 

on sales made on behalf a third party 
because it is not their sales.

To date, all but four of the 43 sales 
tax states that assert economic nexus 
and the District of Columbia have 
enacted Marketplace Facilitator 
Legislation (MFL) or interpreted their 
economic nexus regimes to apply 
to marketplace facilitators. All but 
two states that have MFL make clear 
that market facilitators, that have 
economic nexus in the state, have an 
obligation to collect tax on sales made 
for marketplace sellers. Without clear 
guidance regarding MFL, facilitators 
will probably not collect tax on remote 
sales made over the internet into 
states that have enacted economic 
nexus laws, but not MFL.

Because of the court’s Wayfair 
decision, states are able to collect 
sales tax from online transactions and 
during the pandemic. This has added 
much needed revenue to various states 
that have remote seller law. Some 
state like Florida and Missouri are still 
trying to figure out the administrative 
and legal complexities of online sales 
taxation.
 
Impact of COVID-19 on sales tax

Stay at home orders brought a 
significant decline in sales tax revenue 
in many states. A state like Florida, 
that relies on the hospitality industry, 
saw a significant decline in sales tax 
revenue. The re-opening of businesses 
will lead to some growth in sales tax 
revenue, but that will depend on the 
future path of the pandemic.

The complex path of the pandemic 
and the respective responses from 
each state suggest that there will 
be significant movement in sales tax 
revenues over the next several months. 
Many states are likely to propose new 
tax legislation or broaden an existing 
tax to increase revenues.

States that impose an economic nexus 
threshold as a result of the Wayfair 
case may pass legislation that would 

lower the sales amounts. Tennessee 
passed legislation that lowered its 
economic threshold from $500,000 to 
$100,000. Other states may follow.

Michigan and Vermont have passed 
legislation that would legalize 
recreational marijuana. Both states 
imposed an excise tax in addition 
to an existing sales tax. Other states 
like Pennsylvania are trying to pass 
legislation that would legalize and 
tax recreational marijuana. Legislators 
are hoping this would give states a 
“desperately needed economic boost 
in the middle of the pandemic.”

Due to COVID-19, states are likely to 
increase audits, change tax rates or 
bases, or enact entirely new taxes to 
increase revenues. Businesses need to 
monitor the sales tax arena and make 
sure they follow the new regulations 
when enacted.

SALES TAX AND NEXUS ISSUES

Economic nexus 
comes into play 
when a company 
has a certain 
dollar amount 
in sales or a 
certain number of 
transactions in 
a state.  



The new revenue recognition standard 
ASU 2014-09, Revenue from Contracts 
with Customers (collectively ASC 606) 
was originally effective for annual 
reporting periods beginning after 
December 15, 2018 for non-public 
entities.

In response to the pandemic, on May 
20, 2020 the Financial Accounting 
Standards Board (“FASB”) voted to 
delay the effective date of the standard 
for one year for all private entities that 
had not yet issued financial statements 
reflecting the implementation of the 
new standard. 

Staffing firms who have plan to 
implement ASC 606 this year should 
consider the following topics:

Success-based payments / 
permanent placement revenue
Staffing companies will need to evaluate 
revenue generated from success fees, 
bonuses, or permanent placement 
revenues. Prior to ASC 606, these types 

of revenues were generally recognized 
after a certain benchmark was achieved. 
Under ASC 606, staffing companies 
will need to estimate and include these 
revenues in the initial transaction price 
of the contract with employees. This 
requires judgment and more time and 
effort to determine the likelihood of 
achieving these benchmarks.

Variable consideration
The transaction price in a contract 
reflects an entity’s expectations about 
the consideration it will be entitled 
to receive from the customer. If the 
consideration includes a variable 
amount, the entity needs to estimate 
the amount of consideration to which 
it will be entitled in exchange for 
performance of the services it provides. 
Variable consideration includes items 
such as volume discounts, rebates, 
refunds and price concessions. Entities 
will need to estimate the variable 
consideration and should consider 
historical, current and forecasted 
information. 

Costs to acquire a contract
Incremental costs to obtain a contract 
are now recognized as assets subject 
to amortization, instead of expensed. 
Incremental costs are those costs that 
an entity incurs to obtain a contract 
with a customer that it would not 
have incurred if the contract had not 
been obtained (for example, sales 
commissions). As a practical expedient, 
entities may recognize these costs as an 
expense if the amortization period of 
the asset is one year or less.

Principal vs. Agent considerations
Companies will need to evaluate 
transactions that involve multiple 
parties, such as a managed service 
provider (MSP) and determine if revenue 
should be reported on a gross basis or 
net basis. ASC 606 is similar to prior 
guidance; however, the key difference is 
that ASC 606 focuses more on control 
as the main principle to consider. 
Control refers to the ability to direct the 
use of, and obtain substantially all of 
the remaining benefits of the asset. It 
also includes the ability to prevent other 
entities from directing the use of and 
obtaining benefits from an asset.

Implementation relief
For most privately held entities with 
a calendar year end of December 31, 
2019, the implementation period for 
the adoption for ASC 606 has passed. 
However, if an entity has not yet 
completed its implementation of ASC 
606, and has not yet issued (or made 
available) financial statements that 
reflect adoption of the guidance, the 
FASB provided an additional one-year 
deferral of ASC 606. 

Adoption of the new revenue standard 
takes a significant amount of time 
and effort. Staffing companies should 
bring the leaders of marketing, sales, 
and legal departments together with 
accounting and finance to understand 
these issues, and how they may impact 
their financial statements after adoption 
of the new standard.

REVENUE RECOGNITION CONSIDERATIONS FOR STAFFING FIRMS IN 2021
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Cybersecurity is high on the agendas of 
staffing company executives because 
cybercrime is a serious issue. Recent 
breaches have occurred as a result of 
human failure rather than technology 
failure because today’s advanced 
persistent threats target people, 
not systems. 80 percent of security 
spending is for perimeter security 
which is only effective for 30 percent 
of the risk. There is a strategic gap 
between security risks and security 
solutions. Since cybersecurity is all 
about risk management, it is essential 
that the risk strategy be managed 
throughout the organization.

Regardless of company size, security 
breaches result in reputational damage 
and material business disruption. 
Developing and managing an effective 
cybersecurity program is becoming 
a necessity in today’s internet-driven 
economy. Failure to adequately assess 
and manage cyber risks can lead to 
financial and reputational ruin. 

UHY’s cybersecurity team addresses the 
issue as a strategic business risk. We 
tailor each cybersecurity engagement 
to the needs of staffing companies. The 
cornerstone of our methodology is to 

translate IT risks into business risks and 
provide meaningful insight to staffing 
companies. We provide a value-added 
service that assesses and improves 
security posture for staffing companies.

Our security experts have a unique 
understanding and knowledge 
of conducting penetration tests 
for staffing companies. We are 
experienced in conducting remote tests 
of the perimeter and assessing other 
critical access points including VPNs 
and third-party interfaces to “trusted” 
servicers or business partners. Once 
vulnerabilities are identified, our 
penetration tests attempt to exploit 
system vulnerabilities in a proactive 
and authorized manner.

1. Analyze security issues to secure 
 an IT infrastructure

2. Prevent harm to—or destruction 
of—computer networks, 
applications, devices, and data

3. Develop procedures to manage 
enterprise security risks

4. Evaluate and communicate the 
human role in security systems

Jerry Grady, leader of the national 
staffing practice and office managing 
partner of UHY in Ann Arbor, was 
recently appointed chair of the 
American Staffing Association (ASA) 
professional-managerial section 
council. ASA is the professional trade 
association of the $161-billion US 
staffing and recruiting industry.

In this role, Grady will work with ASA 
and its board of directors to spearhead 
programs and services that meet the 
professional-managerial sector’s needs 

within the association. ASA section 
councils are composed of member 
volunteers who advise the association 
on sector-specific issues and design 
programs to meet the unique business 
challenges faced by those sectors of 
the staffing industry.

IT’S A NEW CYBERWORLD. IS YOUR STAFFING COMPANY PREPARED?

JERRY GRADY APPOINTED TO CHAIR POSITION FOR AMERICAN STAFFING ASSOCIATION
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Today’s staffing organization is growing at a rapid pace and 
needs to have a team of financial services professionals that 
responds quickly to change. The average staffing company 
has outgrown the typical accountant and developed the need 
for a CPA firm with a deep industry focus. Our firm’s National 
Staffing Practice has the skill set to anticipate and respond to 
the needs of your business by providing solutions that give you 
a competitive advantage.

OUR LOCATIONS
We have ample locations across the country with a heavy 
regional presence in the Great Lakes, Mid-Atlantic, Midwest 
and Northeast. Visit uhy-us.com to find an office near you.


